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tion, for that, heretofore, to wit, on the first day of July, 
1922, at Washington, D. C., the said defendant, by its cer¬ 
tain writing obligatory, to wit, a lease, sealed with its seal, 
and to the Court now shown (the date whereof is the day 
and year aforesaid and a copy of which said lease is hereto 
annexed and made a part hereof), acknowledged itself to 
be held and firmly bound unto the plaintiff, The Munsey 
Trust Company, in the sum of Eight Thousand One Hun¬ 
dred Dollars ($8,100.00), to be paid by the defendant to 
the plaintiff, its successors, or assigns, at the rate of One 
Hundred Thirty-five Dollars ($135.00) per month, in ad¬ 
vance on the first day of each and every month for a period 
of five (5) years commencing on the first day of July, 1922; 
the said sum being in consideration of the demise and leas¬ 
ing to the defendant by the plaintiff of office rooms num¬ 
bered 826, 827, and 828, on the eighth floor of the Munsey 
Building located in the city of Washington, in the District 
of Columbia, for the term of five (5) years from July 1, 
1922; and for that thereafter the said defendant as tenant 
recognized the plaintiff as landlord, and paid to the 
2 plaintiff the monthly installments of rent of One 
Hundred Thirty-five Dollars ($135.00) up to and in¬ 
cluding December 30, 1923 and thereafter beginning on the 
first day of January, 1924 to and including the thirtieth 
day of Noveihber, 1926 the defendant failed to pay the 
monthly installments of One Hundred Thirty-five Dollars 
($135.00) but paid for each of said months only the sum of 
One Hundred Twenty-five Dollars ($125.00) and since the 
day and year last mentioned has entirely failed and omitted 
to pay the installments of rent due, from and including the 
first day of December, 1926 to the thirtieth day of June 1927 
amounting to One Hundred Thirty-five Dollars ($135.00) 
each; and the plaintiff saith that although it, from the time 
of making said writing obligatory until hitherto, hath al¬ 
ways well and truly performed and fulfilled and kept all 
things therein contained on the part of the plaintiff as lessor 
in said ease to be done and kept, and has demanded of the 
said defendant the aforesaid sums of money; yet the de¬ 
fendant, since the making of the said writing obligatory 
hath not performed, fulfilled and kept the said covenant 
and promise in the said writing obligatory contained on the 
defendant’s part to be fulfilled and kept, especially in this, 
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that the said defendant hath not paid to the plaintiff the 
monthly installments of One Hundred Thirty-live Dollars 
($135.00) as rent for each of said months from'January 1, 
1924 to June 30, 1927 amounting to the sum of Five Thou¬ 
sand Six Hundred Seventy Dollars ($5,670.00), but has 
only paid to the plaintiff the sum of Four Thousand Three 
Hundred Seventy-five Dollars ($4,375.00) leaving a bal¬ 
ance of One Thousand Two Hundred Ninety-five ($1,295.00) 
which the defendant hitherto wholly failed and Refused, and 
still doth fail and refuse to pay, contrary to the form and 
effect of the said writing obligatory and of the said 
3 covenant of the defendant so by it made in that be¬ 
half as aforesaid. 

Whereas the plaintiff brings this suit and claims of the 
defendant the sum of One Thousand Two Hundred Ninety- 
five Dollars ($1,295.00) with interest thereon from June 1, 
1927 besides costs. 

ALFRED M. SCHWARTZ, 

Attorney for Plaintiff. 

Particulars of Demand. 

#•##*#• 

To moneys covenanted to be paid the plaintiff, The Mun- 
sey Trust Company, a corporation, by the defendant, Harry 
Alexander, Inc., a corporation, for the rental of premises 
known as office rooms numbered 826-827-828 on the eighth 
floor of the Munsey Building located in the City of Wash¬ 
ington, D. C. pursuant to a written lease annexed hereto: 

! 

To balance of unpaid rent for each of said 
months from January 1, 1924 to November 30, 

1926 at $10.00 per month. $350.00 

To unpaid rent from December 1, 1926 to June 
30, 1927 at $135.00 per month.j. 945.00 

Total . $1,295.00 

With interest thereon from June 1, 1927. ... $ 

Fiat. 

Let the within aipended Declaration be filed, 

WENDELL P. STAFFORD, 

| Justice. 


2—4956a 
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4 This Memorandum of Lease, made and entered 

into this 1st day of July, in the year of our Lord one 
thousand nine hundred and twenty-two, bv and between 
The Munsev Trust Company of Washington, D. C., party 
of the first part; and Harry Alexander, Inc., party of the 
second part: 

Witnesseth: That the said party hereto of the first part 
for and in consideration of the covenants hereinafter men¬ 
tioned, and the rent hereinafter specifically reserved, has 
leased and does hereby lease unto the said party of the 
second part, Office Room numbered 826-7-8 on the eighth 
floor of the building known as “The Munsev Building,” 
located on the north side of E Street, between Thirteenth 
and Fourteenth Streets, Northwest, in the City of Wash¬ 
ington, D. C., to be used as general offices and for no other 
purpose whatsoever, for the term of five years, commenc¬ 
ing for the same on the 1st day of July, A. D. 1922, and 
terminating on the 30th day of June, 1927, the said part- 
hereto of the second part yielding and paying as rent there¬ 
for the sum of eighty one hundred dollars, payable in ad¬ 
vance in Sixty equal monthly installments of $135.00 Dol¬ 
lars ($135.00) on the first day of each and every month 
during the said term, at the office of the said party of the 
first part. 

The said party hereto of the second part on behalf of it 
self its heirs, executors and administrators or assigns, 
hereby covenants and agrees to and with the said party 
hereto of the first part, its successors or assigns, as follows: 

First. That it will pay said rent reserved promptly at 
the time and times specified. 

Second. That it will keep said office room hereinbefore 
specifically devised, in good order and condition, and sur¬ 
render the same at the expiration of the term of this lease 
in like good condition and order, as the same now is, 
ordinary wear and tear alone excepted. 

Third. That said room shall be used and occupied for 
office purposes only. 

Fourth. That it will not use or allow the said room, or 
■any part thereof, to be used for any unlawful or improper 
purpose. 

Fifth. That it will not assign this lease, or sub-let said 
room, or any part thereof, without the written consent of 
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said party hereto of the first part first had 4nd obtained, 
and that in case of insolvency or bankruptcy on the part 
of the party of the second part or his assigns, this lease 
shall not by operation of law or otherwise be considered, 
or treated, or become part of said insolvent’s or bankrupt’s 
estate, but it shall, upon the happening of shch an event, 
forthwith terminate, and all rights shall at ojuce revert in 
connection with the demised premises to the lessor, party 
of the first part. j 

Sixth. That it will not place any signs upon the doors, 
windows, walls or front of said building, or the entrance 
thereto, or any part thereof, without the written consent 
of the said party hereto of the first part first had and ob¬ 
tained. 

Seventh. That it will allow the said party hereto of the 
first part, its attorney or agent, to have access to the said 
room at any time and all times (for the purpose of protec¬ 
tion in case of fire, breakage of pipe, etc.). 

Eighth. That it will not move into said rbom any iron 
safe or safes without the written consent of the said party 
hereto of the first part, first had and obtained. 

Ninth. That it will not move and furniture or other ma¬ 
terial into or out of the said building, without first notify¬ 
ing the superintendent of the said building, and the mov¬ 
ing of all such furniture or material shall be under the di¬ 
rection and control of said superintendent. 

Tenth. That it will not use, or allow the said room to be 
used, for any other purpose than that abov^ specified, or 
manufacture any commodity, or prepare or dispense foods 
or beverages therein, without the written consent of the 
said party hereto of the first part, first had ai[id obtained. 

Eleventh. That is will not paper or painj the walls or 
make any alterations, additions or improvements, to the 
said demised premises, without the written ^onsent of the 
said party hereto of the first part, first had and obtained, 
and all alterations, additions or improvements, made by 
either of the parties hereto, except movable <j>ffice furniture 
and fixtures put in at the expense of the sai^i part- hereto 
of the second part,—shall remain upon and be surrendered 
with the said premises at the end of the terni of this lease, 
without molestation or injury. 

5 Twelfth. That is will conform to all the rules and 

regulations made or hereafter to be made by the 
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said party hereto of the first part, for the government of 
said building. 

Thirteenth. That it will not drive nails in, deface or 
otherwise injure the wails, windows or woodwork of the 
said room or space hereby leased; and in the event of such 
injury, the said part- of the second part shall be liable to 
the said party hereto of the first part for such injury, to 
be repaired and paid for at such time as may be demanded 
by the said party hereto of the first part. 

Fourteenth. That it shall be liable for any and all globes, 
electric lamps and window glasses, etc., that may be broken 
by it or its employees or visitors. 

Fifteenth. That the said party lierto of the first part 
shall not be liable for the loss of or damage to the property 
of the said part- of the second part, in said building, caused 
by rain, snow Or water, that may leak into the said room 
through any defect in the pipes or plumbing, and shall not 
be liable for any such loss or damages arising from any 
cause. 

Sixteenth. That it will give the said party hereto of the 
first part prompt notice of any defects in or accidents to 
the Tvater or steam pipes, electric wires or lamps or the 
heating apparatus, that the same may be repaired with due 
diligence. 

Seventeenth. That the said party hereto of the first part 
shall not be liable for any accident or damages caused by 
handling of electric lights or wires. And thus the lessor 
party of the first part shall in no event be liable for any 
accident which may occur through the operation of eleva¬ 
tors or steam heating or lighting apparatus and shall not 
be liable in any way for any interruption of said service 
or for any accident or injury occurring in any way in con¬ 
nection with said plants or service. 

The said party hereto of the first part hereby agrees to 
and with the said part- hereto of the second part, as follows: 

First. That it will keep in operation in the said building, 
for the use of tenants, a steam heating apparatus during 
such periods as the same may be necessary between the 
first day of October and the fifteenth day of May in each 
year; and will employ a janitor to take charge of the rooms 
in said building; also furnish a reasonable amount of elec¬ 
tricity, as the said party of the first part may determine 
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for lighting said room?, reserving the right, however, in 
case the said part- hereto of the second part, ip the judg¬ 
ment of the said party hereto of the first part, his attorney 
or agent, uses the electricity in an extravagant or unrea¬ 
sonable manner, of requiring the said part- of | the second 
part to put in meters and pay for the amount jused, or in 
default thereof, the supply to be cut off. In consideration 
of the fact that no extra charge is made for light, excepting 
as aforesaid, or for heat, the said party of thle first part 
shall not be liable for any failure to supply tne same not 
due to gross negligence on his part. 

And it is agreed by and between the parties {hereto, that 
if during the term of this lease the building i^ so injured 
by fire or other casualty, not caused by the negligence of 
the said part- hereto of the second part, that the demised 
premises are rendered totally unfit for occupaijcv, and can 
not be repaired within sixty days from time of jsuch injury, 
then this lease shall cease and determine from fiate of such 
injury. In such case the said part- hereto of} the second 
part shall pay the rent apportioned to the tim^ of such in¬ 
jury, and shall immediately surrender the leased premises 


to the said party hereto of the first part, whb shall enter 
upon and repossess the same. If such injury can be re¬ 
paired within sixty days thereafter, the said party hereto 
of the first part may enter and repair, and tips lease shall 
not be affected except that the rent shall be apportioned 
and suspended while such repairs are being ipade. 

Provided further: That if the said party of the first part 
shall have given two months’ written notice to be served 
by leaving the same on the demised premise^ previous to 
the expiration of said term, or of any subsequent term 
created under the provisions hereof, of his intention to 
change the terms and conditions of this lease, and the said 
part- hereto of the second part shall hold ov^r at the end 


of the then current term after such notice, the said part- 


hereto of the second part shall be considered as a tenant, 
under the terms, remedies and conditions of this lease, as 
changed and modified by said notice, for the farther period 
of one year, and thereafter from year to year, until termi¬ 
nated as hereinbefore provided, with the samp effect as if a 
new lease in such form had been executed. | 


i 
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The said part- hereto of the second part hereby expressly 
agrees to and with the said party hereto of the first part, its 
successors or assigns, that if it shall fail or negelect to do 
and perform any promise, undertaking or agreement herein 
contained (as if the same were now here repeated) and 
especially if it shall fail or neglect to pay any installment 
of rent or any part thereof, when and as the same shall 
be and become payable, the said party hereto of the first 
part, its successors or assigns, may thereupon terminate 
this lease and the tenancy thereunder upon a three days 
notice in writing, left on the demised premises; and 
6 upon the expiration of the said three days to recover 
possession of the said room by a seven (7) days’ 
summons as provided by law, the said part- hereto of the 
second part hereby expressly waiving all right to a thirty 
(30) days’ notice to quit. 

It is expressly understood and hereby agreed by and be¬ 
tween the parties hereto, that no waiver of any breach of 
any covenant herein contained, shall be construed to be a 
waiver of the covenant itself or of any subsequent breach 
thereof. 

It is also agreed that all rights, remedies and liabilities 
herein given to or imposed upon either of the parties 
hereto, shall extend to the heirs, executors and administra¬ 
tors, and so far as this lease and the term created hereby 
is assignable by the terms hereof to the assigns of such 
party. 

In witness whereof the said parties have hereunto signed 
their names and affixed their seals, on the day and year 
first hereinbefore written. 

THE MUNSEY TRUST COMPANY, [seal.] 

C. H. POPE, 

T. C. W. 

Vice-President. 

HARRY ALEXANDER, INC. [seal.] 


Vice-Pres. <£ Gen’l Mgr. 


ROBT. W. McCHESNEY. 
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Demurrer. 

Filed March 7, 1929. 


i 

Now comes the defendant, Harry Alexander, ijnc., a Cor¬ 
poration and says that the declaration filed herein by the 
plaintiff in the above entitled cause is bad in substance. 

M. M. DOYLE, 

F. A. THUEE, 
Attorneys for Defendant. 

Note. 


Among the points to be argued in support Of said de¬ 
murrer are the following: 

1. That the plaintiff’s cause of action is predicated on 
an alleged lease for real property situated in {he District 
of Columbia for a longer term than one year, between the 
plaintiff and defendant. 

2. That the alleged lease was signed by C. H. Pope, Vice- 

President, The Munsey Trust Company: that under the 
name of C. H. Pope appears to be written [the initials 
“T. C. W.” j 

3. That no seal of the plaintiff corporation ^yas attached 

on or to said alleged lease. j 

4. The alleged lease was not acknowledged jas the deed 
of the corporation by either the plaintiff of defendant 
herein by an attorney appointed for that purpose by a 
power of attorney embodied in the alleged leaie or by one 
separate therefrom under the corporate seal. ! 

5. And for other reasons apparent on the face of the 
pleadings. 

i 

I 

Alfred M. Schwartz, Esq., 

Attorney for Plaintiff: 

Please take notice that the aforegoing demurrer will 
be for hearing on Friday, March 15th, 1929 af ten o’clock 
A. M., or as soon thereafter as counsel can bd heard. 

M. M. DOYLE, 

F. A. THUEE, 
Attorneys for Defendant. 
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Service of a copy of the aforegoing demurrer and 

8 notice is herebv acknowledged this 7th day of March, 

1929. 

■ ALFRED M. SCHWARTZ, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Friday, March 22", 1929. 

Session resumed pursuant to adjournment, Hon. Wendell 
P. Stafford, Justice, presiding. 

###»### 

Upon consideration of the demurrer filed herein to the 
amended declaration, it is ordered that said demurrer be, 
and the same is hereby sustained. Whereupon the plaintiff 
by its attorney of record elects to stand upon its declara¬ 
tion, and thereupon judgment is ordered. 

Wherefore, it is considered that plaintiff take nothing 
by this action, that defendant go hence without day, be for 
nothing held and recover of plaintiff its cost of defense to 
be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff notes an ap¬ 
peal in open court, to the Court of Appeals; whereupon the 
maximum of an undertaking for costs is hereby fixed in 
the sum of One Hundred Dollars ($100.00) will leave to 
deposit the sum of Fifty Dollars ($50.00) with the clerk 
in lieu thereof. 

Memorandum. 

April 1, 1929.—Undertaking on Appeal approved and 
filed. 

9 Assignments of Error. 

Filed April 1, 1929. 

#*##*## 

The Court erred: 

1. In sustaining the demurrer to the plaintiff’s amended 
declaration. 



11 


MUNSEY TRUST CO. VS. HARRY ALEXANDER, INC. 

2. In entering judgment for the defendant on its de¬ 
murrer to the plaintiff’s amended declaration. 

ALFRED M. SCHWARTZ, 

Attorney for Plaintiff. 

Designation of Record. 

Filed April 1, 1929. 

# # m * * # * 

. 

The Clerk of the Court will please include in the tran¬ 
script of record on appeal the following: 

1. Amended declaration with exhibit filed February 15, 

1929. | 

2. Demurrer filed March 7, 1929. | 

3. Minute entry of March 22, 1929 of judgment and 
notation of appeal. 

4. Memo, of bond filed. 

5. Assignments of Error. 

6. This Designation of Record. 

ALFRED M. SCHWARTZ, 

Attorney for Plaintiff. 

- 

Service of a copy of the aforegoing Assignments of Error 
and Designation of Record acknowledged this 28th day of 
March, 1929. 

M. M. D6YLE, 
Attorney for Defendant. 

I 

. 

10 Supreme Court of the District of Columbia. 

. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 9, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is jmade part of 
this transcript, in cause No. 75967 at Law, wherein The 
Munsey Trust Company, a corporation, is Plaintiff and 
Harry Alexander, Inc., a corporation, is Defendant, as the 
same remains upon the files and of record in ^aid Court. 
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In testimony whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 8th day of May, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4956. The Munsey Trust Company, a corporation, ap¬ 
pellant, vs. Hary Alexander, Inc., a corporation. Court of 
Appeals, District of Columbia. Filed May 8, 1929. Henrv 
W. Hodges, Clerk. 


(7435) 
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IN THE | 

(Eourt of Appeals, Sistrirt of (Enlimthta 

April Term, 1929. 


No. 4956. 


The Munsey Trust Company, a Corporation, 

Appellant, 

vs. 

Harry Alexander, Inc., a Corporation. 


BRIEF OF APPELLANT. 


STATEMENT OF CASE. 

This is an appeal from a judgment for the Appellee, 
Harry Alexander, Inc., defendant below, sustaining a 
demurrer to the appellant’s amended declaration. 

The Munsey Trust Company, a corporation, appel¬ 
lant here and plaintiff below, made a lease as lessor on 
the first day of July, 1922, with Harry Alexander, Inc., 
as lessee, for the rental of rooms 826, 827 aijid 828 in 
the Munsey Building, Washington, D. C., for a term of 
five years commencing on July 1st, 1922, for a rental 

i 


i 
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of eighty-one hundred dollars, payable in advance in 
sixty equal monthly installments of $135.00 on the first 
day of each and every month during said term. (R. 
P-4) 

In the amended declaration, filed in covenant, it is 
alleged that the appellee, beginning January 1, 1924, 
failed to pay the monthly installments of rent of 
$135.00, but paid only $125.00, for each month, until 
November 30, 1926, from which date until the end of 
the term the appellee failed to pay any rent. (R. p. 2) 

The lease sued on is annexed to the amended decla¬ 
ration as an exhibit. (R. pp. 4-8) It is signed with the 
name of the lessor, The Munsey Trust Company, by 
its vice-president, and contains the seal of the corpora¬ 
tion. It is also signed on behalf of the lessee with the 
name of the appellee, by its vice-president and gen¬ 
eral manager, and the seal of the latter corporation is 
also attached. The instrument, however, is not ac¬ 
knowledged as the lease of the lessor nor is there con¬ 
tained in the lease any power of attorney appointing 
an attorney to acknowledge the instrument as its 
lease. (R. p. 8) 

Section 492 of the Code of Law for the District of 
Columbia requires an estate for a longer term than 
one year in real property to be created by deed. Coun¬ 
sel for the appellee contend that the lease sued on is 
invalid bcause it is neither acknowledged nor contains 
a power of attorney. 

To the amended declaration, to which the lease was 
annexed as an exhibit and made a part thereof, a de¬ 
murrer was interposed by the appellee. (R. p. 9) 

The lower court sustained the demurrer (R. p. 10), 
holding in effect and construing, as urged by the ap¬ 
pellee, that sections 497 and 499 of the Code of Law 
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for the District of Columbia, require that a lease, by 
a lessor corporation for a longer term than one year, 
contain a power of attorney and acknowledgment, or 
otherwise, even as between the parties to the instru¬ 
ment, it is invalid. 

ASSIGNMENTS OF ERROR. 

The appellant in the court below elected to stand 
upon its amended declaration, to which the court had 
sustained the demurrer, and thereupon judgment on 
the demurrer was entered for the appellee. Thejaction 
of the court in sustaining the demurrer and entering 
judgment for the appellee is assigned as error. CR. pp. 
10 - 11 ) 

ARGUMENT. | 

Are power of attorney and acknowledgment! neces¬ 
sary in a lease by a corporation for a longer tertn than 
one year? 

Section 492, D. C. Code provides: 

4 4 No estate of inheritance, or for life, of for a 
longer term than one year, in any real property, 
corporeal or incorporeal, in the District of Colum¬ 
bia, or any declaration or limitation of uses in the 
same, for any of the estates mentioned, shall be 
created or take effect, except by deed sigrjed and 
sealed by the grantor, lessor, or declarant, or bv 
will.” 

No acknowledgment is stated as necessary. On the 
contrary this section was amended to its present form 
by the Act of June 30, 1902 (32 Stat. L. pt. 1, p. 531), 
striking out an express requirement for acknowledg¬ 
ment. 
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It previously read: 

“No estate of inheritance, or for life, or for a 
longer term than one year, in any real property, 
corporeal or incorporeal, in the District of Colum¬ 
bia, or any declaration or limitation of uses in the 
same, for any of the estates mentioned, shall be 
created or take effect, except by deed signed and 
sealed by the grantor, lessor, or declarant, and ac¬ 
knowledged in the manner herein provided .” 

Looking to this statute in its prior form and as later 
amended by the Act of June 30, 1902, it seems that 
Congress could hardly have made it plainer that it 
intended the requirement for an acknowledgment to 
be eliminated. 

Section 497 provides: 

“The deed of a corporation shall be executed 
by having the seal of the corporation attached and 
being signed with the name of the corporation, by 
its president or other officer, and shall be acknowl¬ 
edged as the deed of the corporation by an attor¬ 
ney appointed for that purpose, by a power of at¬ 
torney embodied in the deed or by one separate 
therefrom, under the corporate seal, to be annexed 
to and recorded with the deed.” 

The lease sued on has the seal of the corporation 
and is signed with the name of the corporation by its 
vice-president. 

At common law a deed is valid between the parties, if 
signed, sealed, and delivered, though not acknowledged 
or recorded. Goodenough v. Warren, 5 Saw. 494, 498, 
W r ood v. Owings, 1 Cr. 239. 

As stated in the case of Westhafer v. Patterson, 120 
Ind. 459, 
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4 4 As a general rule, a deed may be vfilid and 
binding on the parties who execute it, so as to pass 
the title to the grantee without any certificate of 
acknowledgment: Fryer v. Rockefeller, 6& N. Y. 
268. Generally, the necessity for an acknowledg¬ 
ment arises out of registry acts, which require cer¬ 
tain formal proof of the deed before it ca|n be re¬ 
corded, in such a way as that the record sfiall fur¬ 
nish constructive notice of its contents, so fis to af¬ 
fect subsequent purchasers. An acknowledgment 
is, therefore, not, as a general rule, essential to the 
validity of a deed as between the parties fio it, but 
it is only necessary in order to the effectual admis¬ 
sion of the deed to record: Hubble v. Weight, 23 
Ind. 322; Mays v. Hedges, 79 Ind. 288; Behler v. 
Weyburn, 59 Ind. 143; Doe v. Naylor, 2 Blfickf. 32; 
5 Am. & Eng. Ency. of Law 443.’ 9 ! 

In 1 R. C. L. 257 it is said: 

4 4 Tested by the statutes that prescribe acknowl¬ 
edgment merely for the purpose of furnishing 
proof for record—that is, the usual form of legis¬ 
lation upon this subject—an unacknowledged in¬ 
strument when executed by a person su{ juris is 
not void * * V’ 

Can it be said that Sec. 497 pertaining to corpora¬ 
tions requires added formalities for corporate deeds 
not required of deeds by individuals? Is tifis section 
so broad in scope as to make any deed not entitled to 
record void? i 

i 

The power of attorney is only necessary f|or desig¬ 
nating the person who shall acknowledge the fieed and 
is not otherwise necessary for its execution, 'the word 
“shall” is here used, not as requiring an acknowledg¬ 
ment but requiring, if acknowledged, that it be done by 
an attorney, etc. In other words, it simply; provides 
the mode of acknowledgment. 
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This seems necessarily correct, because the same 
word 44 shall’’ also carries the requirement that the 
power of attorney be recorded with the deed. 

As stated in Wheaton v. Peters, 8 Pet. 591, 661, 

4 4 There is no mode by which the meaning affixed 
to any word or sentence by a deliberative body, can 
be so well ascertained, as by comparing it with the 
words and sentences with which it stands con¬ 
nected/’ 

It can scarcely be argued that recordation is also es¬ 
sential. This court has held otherwise. Fitzgerald v. 
Wynne, 1 App. D. C. 123, Dulaney v. Morse, 39 App. 
D. C. 523. 

If congress had intended that no deed by a corpora¬ 
tion should be valid unless acknowledged by attorney, 
etc., it would have so declared in terms similar to that 
employed in the succeeding section. (Sec. 498, D. C. 
Code.) That Congress did not use the same language 
is not without significance. 

Section 499 provides as follows: 

4 4 Any deed conveying real property in the Dis¬ 
trict, or interest therein, or declaring or limiting 
any use or trust thereof, executed and acknowl¬ 
edged and certified as aforesaid and delivered to 
the person in whose favor the same is executed, 
shall be held to take effect from the date of the 
delivery thereof, except that as to creditors and 
subsequent bona fide purchasers and mortgagees 
without notice of said deed, and others interested 
in said property, it shall only take effect from the 
time of its delivery to the recorder of deeds for 
record. ’ 9 

Appellee contends that under this section, a lease 
can never take effect, even between the parties, unless 
acknowledged and certified. 
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In the case of Fitzgerald v. Wynne, 1 App^ D. C., 
107, 119, this court said: j 

i 

“It has, however, been urged in argument, that 
because the registry laws of this District have not 
been complied with, and the deed has not lf>een re¬ 
corded, therefore, it can have no operation or 
effect in passing the interest of the grantors. But 
that does not follow the failure to record the deed, 
as between the parties thereto. The great ojbject of 
the statutes in requiring deeds of conveyance to be 
acknowledged and recorded is to prevent tjie prac¬ 
tice of fraud upon creditors and purchasers; to 
furnish the means of notice and protection to in¬ 
nocent third parties. It never has been hAld, says 
Chancellor Bland, ‘that those laws altered any 
principle of the common law, or required any¬ 
thing in addition to the common law solemnities as 
a necessary constituent of a deed, as between the 
parties to it. * * *’ * * * Of course, if the 
statute declared that no deed affecting the title to 
real estate should have any effect or operation un¬ 
less duly acknowledged and recorded, in the man¬ 
ner prescribed, the deed in this case would fail of 
effect and convey no interest in the property. But 
the statute makes no such declaration, arid leaves 
the conveyance to operate as between thA parties 
to it, irrespective of the provisions for Acknowl¬ 
edgments and recording. It simply provides that 
all deeds, or other instruments of writing, which 
by law are entitled to be recorded in thd office of 
the recorder of deeds, ‘shall take effect, and be 
valid, as to creditors and as to subsequent pur¬ 
chasers for valuable consideration without notice, 
from the time when such deed, deed of trust, etc., 
shall, after having been acknowledged, proved or 
certified, as the case may be, be delivered to the 
recorder of deeds for record, and from that time 
only.’ Act of Congress, relating to thfj District 
of Columbia, of April 29,1878, ch. 69, 20 $tats., 39. 
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There is nothing in this provision, certainly, that 
restrains the common law effect and operation of 
the deed from the time of its execution and deliv¬ 
ery, as between the parties themselves. 7 7 

In Atlas Portland Cement Co. v. Fox, 49 App. D. C., 
292, 294, this court cited with approval the language 
in the Fitzgerald case, ante, in construing the present 
Section 499. And in the case of American Saving 
Bank v. Eisminger, 35 App., D. C., 51, 56, this court, 
again construing the present Section 499, decided: 

“Sec. 499 is a substantial re-enactment of an 
older statute, which had followed still older ones 
of the same general character, and was intended 
to prevent the frauds and mischiefs that had at¬ 
tended the keeping secret of conveyances, trusts, 
mortgages, and liens from creditors and subse¬ 
quent purchasers. 77 

And again in Staples v. Warren, 46 App. D. C. 363, 
372, this Court declared: 

“This interpretation is consistent not only with 
the language used in Sec. 499, but with the gen¬ 
eral rule that the object of recording statutes is to 
furnish means of notice. 77 

It is earnestly contended that Sections 497 and 499, 
I). C. Code, must be read in conjunction with Section 
492. In so reading it, the contention of the appellee, 
if sustained, would nullify the action of Congress in 
amending Section 492. In other words, the clause 
“and acknowledged in the manner herein provided, 77 
stricken out by Congress in the amendatory act, would 
be reinserted and reenacted by judicial construction, 
and the manifest intent of Congress defeated. 
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If there is any inconsistency between Section 499 and 
the Act of June 30,1902, by which Congress b^ amend¬ 
ment to Section 492, eliminated acknowledgment as an 
essential constituent of a deed, the latter m[ust pre¬ 
vail, being clearly within the rule of construction 
stated by the Supreme Court in Saltonstall v. Birt- 
well, 164 U. S. 54. The pertinent part of the opinion 
appears on page 70 and is quoted below: 

“That Congress, in 1877, amended Section 3011, 
by striking out the provision that the protest 
should be made and delivered at or befbre pay¬ 
ment, was a legislative declaration that thereafter 
such provision should not exist or apply^ 

It is urged that the phrase ‘under prjotest’ in 
the first part of Section 3011, is inconsistent with 
this view. But it is not unusual in a succession of 
statutes on the same subject matter, amejnding or 
modifying previous provisions, that a Word or 
phrase may remain, although rendered ujseless or 
meaningless by the amendments. Such Words are 
merely vestigial, and should not be permitted to 
impair or defeat the fair meaning of the enact¬ 
ment/ ’ 

The appellant respectfully submits that the lease is 
valid and enforceable and that the judgment Should be 
reversed and the demurrer ordered overruled. 

Alfred M. Schwartz, 

Attorney for Appellant. 
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STATEMENT OF THE CASE. 

The Munsey Trust Company, a corporation, appel¬ 
lant here, and plaintiff below, as lessor, sued Harry 
Alexander, Inc., a corporation, as lessee, for failure 
to pay a balance of unpaid rent from January 1, 1924, 
to November 30,1926, and all of the rent from Decem¬ 
ber 1, 1926, to June 30, 1927, under an alleged lease, 
dated the 1st day of July, 1922, and terminatjing on 
June 30, 1927. To appellant’s amended declaration, 
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appellee interposed a demurrer (R. p. 9), which de¬ 
murrer was sustained by the lower Court. (R. p. 10) 
Appellant now appeals from this ruling of the lower 
Court. 

The alleged lease was signed with the name of the 
lessor, The Munsey Trust Company, by C. H. Pope, 
Vice-President; under the name of C. H. Pope, appears 
to be written the initials “T. C. W.” The lessor did 
not affix or attach a corporate seal to this alleged lease. 
The word (SEAL) alone appears printed beside the 
signature of aforesaid officer. The instrument, how¬ 
ever, was signed on behalf of the lessee in the name of 
Harry Alexander, Inc., by its Vice-President, and 
General Manager, and the corporate seal of the latter 
corporation was affixed to the said instrument. 

The instrument, however, is not acknowledged as a 
lease by the lessor or by the lessee by a power of at¬ 
torney appointing an attorney to acknowledge the in¬ 
strument as a lease on behalf of either the lessor or 
lessee, embodied in the lease or by one separate there¬ 
from, under the corporate seal to be annexed to and 
recorded with the lease. 

ARGUMENT. 

Question Purely One of Interpretation of Code. 

This is purely an interpretation of a statutory pro¬ 
vision of our Code, which states the mode and manner 
of conveyancing and leasing of real estate by or to a 
corporation for a longer term than one year in the 
District of Columbia. 

Section 492 of the District of Columbia Code pro¬ 
vides : 
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“No estate of inheritance, or for life, oi] for a 
longer term than one year, in any real property, 
corporeal or incorporeal, in the District of (Colum¬ 
bia, or any declaration or limitation of uses in the 
same, for any of the estates mentioned, shall be 
created or take effect, except by deed signed and 
sealed bv the grantor, lessor, or declarant, or by 
will.” 

i 

This section refers to a tenancy, which miist be 
created under a written agreement if the tenancy is 
for a longer term than one year. Appellant quotes this 
section in its previous form, that is, before the ^ct of 
June 30, 1902. However, we respectfully Ccjll the 
Court’s attention to the fact that though the words 
“and acknowledged in the manner herein provided” 
are omitted from Section 492, in its present form, the 
words “or by will” were not in this section previous to 
its amendment, but they are now a part of tl:je said 
section. This implies that this section is designated 
for conveyancing wherein individuals are involved, as 
a corporation cannot make a Will. 

Section 497 of the District of Columbia Code pro¬ 
vides : 

“The deed of a corporation shall be executed by 
having the seal of the corporation attached and 
being signed with the name of the corporat ion, by 
its president or other officer, and shall be acknowl¬ 
edged as the deed of the corporation by an attorney 
appointed for that purpose, by a power of attor¬ 
ney embodied in the deed or by one separate there¬ 
from, under the corporate seal, to be annexed to 
and recorded with the deed.” 


I 
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Words to be Given Their Natural Significance. 

In the case of 

Fidelity Savings v. Fawcett, 55 W. L. R. 823, 
Decided November 7, 1929, 

this Court quoting from Ozawa v. U. S., 260 U. S. 
178-194, said : 

“Our duty is to give effect to the intent of Con¬ 
gress, this intent is to be ascertained by giving to 
the words of the Statute their natural significance, 
unless this would lead to an unreasonable result 
plainly at variance with the policy of the legisla¬ 
tion.’ ’ 

From the reading of Section 497 of the Code, it ap¬ 
pears that the intent of the Statute-making body is to 
designate the proper requirement for a corporation to 
convey or lease real estate in the District for 

“* * * where there is no statutory form of 

•/ 

acknowledgment for a corporation a form pre¬ 
scribed by statute for acknowledgment by natural 
persons may be used.” Fletcher in Private Cor¬ 
porations, Chap. 35, Sec. 149. 

However, the intended mandate of our law-making 
body specifically stated that a corporation could con¬ 
vey or lease only in the manner prescribed by law. 

“It is a general rule that a corporation can only 
act in a manner prescribed by law.” Head v. In¬ 
surance Company, 2 Cranch 127. 

Of course appellant must concede that a corpora¬ 
tion conveying or leasing property within the juris- 
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diction of a state is limited by the rules prescribed by 
that State. 

‘ 4 And we have no doubt of the power of the state 
to so prescribe, not only from its power over the 
manner of conveyance and the disposition of prop¬ 
erty situated within the state, or from its power 
over foreign corporations doing business within 
the state.’’ Williams v. Gaylard, 186 U. S. 157. 

: ! 

The lease sued on herein did not have the corporate 
seal of the lessor, the appellant herein, attached \o the 
instrument. Section 497 specifically provided th£it the 
seal of the corporations shall be attached to the deed 
of a corporation. This mode of conveyance or leasing, 
being confined to statutory prescription, obviates the 
necessity of dwelling on the mode and manner of con¬ 
veyancing or leasing at common law. 

Section 499 of the District of Columbia Code pro¬ 
vides : ! 

4 4 Any deed conveying real property in the Dis¬ 
trict, or interest therein, or declaring or limiting 
anv use or trust thereof, executed and acknowl- 
edged and certified as aforesaid and delivered to 
the person in whose favor the same is executed, 
shall be held to take effect from the date iof the 
delivery thereof, except that as to creditors and 
subsequent bona fide purchasers and mortgagees 
without notice of said deed, and others interested 
in said property, it shall only take effect frbm the 
time of its delivery to the recorder of dedds for 
record. ’ ’ 

This section is in Chapter 16 of Sub-Chapter lj of our 
Code and requires that a condition precedent asl stated 
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in Section 497 be complied with before a deed can take 
effect between the parties thereto. 

Appellee cites the case of 

Fitzgerald v. Wynne, 1 App. D. C. 107-119. 

We respectfully submit that this case was decided 
before the present Code was adopted. However, it is 
significant and compelling that in that very case this 
Court stated in part as follows: 

“Of course, if a statute declared that no deed 
effecting the title to real estate should have any 
effect or operation unless duly acknowledged and 
recorded, in the manner prescribed, the deed in 
this case would fail of effect and convey no inter¬ 
est in the property.’’ 

This case is adopted by the appellant as a salient 
point in its favor. Referring to the above quotation 
when used in conjunction with Section 499 of the Code, 
we submit that any deed conveying property in this 
jurisdiction must strictly conform to the provisions of 
the Code. 

The cases of 

Atlas Portland Cement Co. v. Fox, 49 App. D. C. 

292. 

Staples v. Warren, 46 D. C. Apps. 363. 

and practically all of the cases cited by appellant, are 
based on recordation of a deed. Recordation does not 
in any manner enter into the question involved herein. 

The Statute-making body has prescribed a definite 
and certain manner for the conveyance of real estate 
by a corporation within the District of Columbia. A 
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corporation acts only through its officers in a manner 
prescribed by said laws, rules and regulations. 

Wording of Statute Controls. 

“An act of incorporation is to them an enabling 
act; it gives them all the power they possess; it 
enables them to contract and when it prescribes a 
mode of contracting, they must observe that mode 
or the instrument no more creates a contract) than 
if the body had never been incorporated.’’ 

Head v. Insurance Company, 2 Crancli 127, 16S. 

“Where a special statutory provision provides 
the form of contents of certificates of acknowledg¬ 
ments by corporations, such provisions must be 
substantially complied with.” 

1 C. J., Page 850, Sec. 192. 

for 

“It would be to dispense with the formalities 
required by law for valuable purposes, and to en¬ 
able these artificial bodies to act, and to contract, 
in a manner essentially different from that pre¬ 
scribed for them by the legislature.” 

Head v. Insurance Company, 2 Cranch 127, 168. 

No Inconsistency Between Sections of Codes. 

There is no inconsistency between Sections 49^, 497 
and 499 of the Code. Each section prescribes the steps 
necessary to legally bind a grantor, or grantee, lessor, 
or lessee in conveying or leasing real estate in th^ Dis- 
trict of Columbia. Each step, if, and when, properly 
consummated constitutes notice to the respectiv^ par¬ 
ties and others interested in the property that the law 
has been complied with. We respectfully submii that 
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the mode and manner of conveying or leasing real es¬ 
tate between appellant and appellee herein does not 
meet the proper requirements of the Code of Laws in 
force in this jurisdiction and that the action of the 
Court below sustaining the demurrer should be upheld. 

Respectfully submitted, 

Michael M. Doyle, 
Frederick A. Thuee, 

Attorneys for Appellee. 
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The question to be determined in this cause is 
whether the deed of a corporation must be acknowl¬ 
edged in order to create, as between the parties thereto, 
an estate for more than one year in real property in 
the District of Columbia. The question is of far 
reaching importance as affecting a settled rule of the 
common law and a vast number of leases and other 
contracts executed in reliance upon that rule. 


The appellant contends that acknowledgment of a 
deed of either an individual or corporation is ijot es¬ 
sential, as between the parties, but is required merely 
to authorize the recordation of the deed so as to give 
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constructive notice to creditors and subsequent pur¬ 
chasers. The appellee insists that Section 497 of the 
District Code makes acknowledgment a requisite to 
the validity of a deed of a corporation, even as be¬ 
tween the parties. 

The common law, as repeatedly recognized by this 
Court and the Supreme Court of the United States, 
did not, as between the parties, require a conveyance 
of real property to be acknowledged. The require¬ 
ments of acknowledgment and recordation are purely 
statutory in their origin, and do not, unless otherwise 
expressly provided, affect the validity of the instru¬ 
ment as between the parties. 

As was said by Chief Justice Marshall in Sicard v. 
Davis , 6 Pet. 124,136: 

4 ‘The acknowledgment or the proof which may 
authorize the admission of the deed to record, and 
the recording thereof, are provisions which the 
law makes for the security of creditors and pur¬ 
chasers. They are essential to the validity of the 
deed, as to persons of that description, not as to 
the grantor. His estate passes out of him and 
vests in the grantee, so far as respects himself, as 
entirely, if the deed be in writing, sealed and de¬ 
livered, as if it be also acknowledged or attested 
and proved by three subscribing witnesses, and 
recorded in the proper court. In a suit between 
them, such a deed is completely executed, and 
would be conclusive, although never admitted to 
record, nor attested by any subscribing witness .’ 9 

This distinction between the execution of a deed as 
between the parties, and the recordation of the deed 


3 


so as to give constructive notice to others is a funda¬ 
mental conception, universally recognized. 

In Fitzgerald v. Wynne, 1 App., D. C., 107,121, Chief 

i 

Justice Alvey observed: 

“ ‘The great object of the statutes in requiring 
deeds of conveyance to be acknowledged and re¬ 
corded is to prevent the practice of fraud ppon 
creditors and purchasers; to furnish the meajas of 
notice and protection to innocent third parties. 
It never has been held, says Chancellor Biland, 
‘that those laws altered any principle of the com¬ 
mon law, or required anything in addition tO the 
common law solemnities as a necessary constitu¬ 
ent of a deed, as between the parties to it. Etence, 
a deed of this kind (a mortgage), as between the 
parties themselves, has always been deemed as 
valid and effectual without recording as with it.* 
Salmon v. Clagett, 3 Bland Chan., 172, and same 
case affirmed on appeal in 5 Gill & John., 314, 346. 
And Professor Washburn, in his valuable wojrk on 
Real Property, after reviewing all the American 
cases upon the subject, concludes by saying: ‘It 
may, therefore, be stated in general and nearly 
unqualified terms, that between the parties to the 
deed, or the heirs or devisees of the grantor and 
the grantee, and those claiming under hinji, the 
validity of the deed is not affected by the vrant of 
record. And that the same is true as to all pur¬ 
chasers who may take a subsequent deed, know¬ 
ing of the existence of the prior one.’ ” j 

For a long time deeds were not recorded and nb pro¬ 
vision existed authorizing the recordation of convey¬ 
ances. When statutes finally came authorizing such 
recordation, they merely prescribed the method of 
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proving the execution of conveyances either by attest¬ 
ing witnesses or acknowledgement. These statutes 
did not change or in any manner affect the rules of 
the common law relating to the execution of such con¬ 
veyances. 

No reason has been suggested or is apparent for 
changing this fundamental distinction between what 
is necessary to the valid execution of a deed and what 
is necessarv to the recordation of an instrument. 

m/ 

Statutes in derogation of common law are to be 
strictly construed, and are never to be interpreted as 
changing its fundamental conceptions unless the in¬ 
tention to do so is clearly manifested. 

The Supreme Court of the United States in Thomp¬ 
son v. Thompson, 218 U. S. 611, 618, 619 (affirming 31 
App., D. C., 557), in considering the effect upon the 
common law of the Married Women’s Act, as contained 
in Section 1155 of the District Code, said: 

4 ‘It must be presumed that the legislators who 
enacted this statute were familiar with the long- 
established policy of the common law, and were 
not unmindful of the radical changes in the policy 
of centuries which such legislation as is here sug¬ 
gested would bring about. Conceding it to be 
within the power of the legislature to make this 
alteration in the law, if it saw fit to do so, never¬ 
theless such radical and far-reaching changes 
should only be wrought by language so clear and 
plain as to be unmistakable evidence of the legis¬ 
lative intention. Had it been the legislative pur¬ 
pose not only to permit the wife to bring suits free 
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from her husband’s participation and control, but 
to bring actions against him also for injuries to 
person or property as though they were strangers, 
thus emphasizing and publishing differences which 
otherwise might not be serious, it would havfe been 
easy to have expressed that intent in terms of ir¬ 
resistible clearness. 

“We can but regard this case as another of 
many attempts which have failed, to obtain by con¬ 
struction radical and far-reaching changes in the 
policy of the common law, not declared in the 
terms of the legislation under consideration.’’ 

Section 492 of the Code as originally adopted March 
3, 1901, provided: 

i 

“No estate of inheritance, or for life, or for a 
longer term than one year, in any real property, 
corporeal or incorporeal, in the District [of Co¬ 
lumbia, or anv declaration or limitation of hses in 
the same, for any of the estates mentioned, shall 
be created or take effect, except by deed i signed 
and sealed by the grantor, lessor, or declaraht, and 
acknowledged in the manner herein provided.” 

Even as the section thus stood, it is believed ex¬ 
tremely doubtful, in view of the settled principles of 
the Common Law, that the courts would construe the 
section to require acknowledgement as between the 
parties to a conveyance. 

When, however, it is considered that Congress on 
June 30, 1902 amended this section by striking out the 
words “and acknowledged in the manner herein pro¬ 
vided' 9 it becomes conclusive that the legislature did 
not intend acknowledgement should thereafter be an 
essential of a deed between the parties. 
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It seems equally clear that Congress did not intend 
to except the deed of a corporation from the operation 
of Section 492, as amended, otherwise we would ex¬ 
pect to find such intention clearly and unmistakably 
expressed. 

The intent of Congress, therefore, appears to have 
been to leave the settled principles of the common law 
unchanged so far at least as they related to the requi¬ 
site constituents of a valid deed between the parties. 

In furtherance of this intent, certain other signifi¬ 
cant changes were made in subsequent sections by the 
Act of June 30, 1902. For example the words 4 ‘such 
acknowledgement”, were striken from Section 493. In 
Section 499 as originally adopted a deed took effect 
from the date of its acknowledgement, while in the 
Section as amended it took effect as between the 
parties from the date of delivery. 

Section 497 as originally adopted provided: 

“The deed of a corporation shall be executed 
by having the seal of the corporation attached 
and being signed with the name of the corporation 
by its president or chief officer, and shall be 
acknowledged as the deed of the corporation by 
an attorney appointed for that purpose, by a 
power of attorney embodied in the deed or by one 
separate therefrom, under the corporate seal, to 
be annexed to and recorded with the deed.” 

The Act of June 30, 1902, amended the Section by 
striking from the third line the word “chief” and in¬ 
serting in lieu thereof the word ‘ ‘ other. ’ 7 In both the 
original and amended form this Section recognizes the 
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clear distinction between the execution arid the 
acknowledgment of a deed of a corporation, and speci¬ 
fies the manner in which each is to be effected. It 
must be read in the light of Section 492 as anjended. 
But even if read alone it does not in terms, or e^en by 
implication, require that the deed of a corporation, to 
be valid as between the parties, must be acknowjedged. 
Keeping in mind the objects to be attained by recorda¬ 
tion statutes and the amendment of Section 49f2, is it 
not clear that Congress intended the language em¬ 
ployed, merely to prescribe the method of ackno wledg¬ 
ment to be followed by a corporation, rather than to 
change the settled principle of the common !.aw by 
making acknowledgment a requisite to the validity of 
a deed between the parties? Without the particular 
method thus prescribed by the statute, the acknowl¬ 
edgment could be made by any officer of the corpora¬ 
tion. Every word of the Section is given its Natural 
force and effect by construing the Section as prescrib¬ 
ing the methods for the execution and the acknowl¬ 
edgment of the deed of a corporation. Certainly, 
therefore, it does not clearly and unmistakably indi¬ 
cate an intention to make acknowledgment an essential 
to the validity of a deed between the parties. 

It is accordingly submitted that the court below 
erred in sustaining the demurrer to the declaration. 

Joseph T. Sheeiee, 

i 7 

Amicus Curiae. 



